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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF INDIANA 
EASTERN DIVISION 



RECEIVED 



MAY ^ '4 1992 



FRANKLIN ELECTRIC CO 



• / 



INC 



Civil Action N< 



Plaintiff , 



L.H. CARBIDE CORPORATION, 



v. 



COMPLAINT 

AND 
JURY DEMAND 



Defendant . 



COMPLAINT AND JURY DEMAND 

Plaintiff, FRANKLIN ELECTRIC CO., INC., for its complaint 
against defendant, L.H. CARBIDE CORPORATION, alleges: 



1. Plaintiff, Franklin Electric Co., Inc. ("Franklin 
Electric"), is an Indiana corporation doing business in Indiana 
and having a place of business at 400 East Spring Street, 
Bluff ton, Indiana . 

2. On information and belief, defendant, L.H. Carbide 
Corporation ("Carbide"), is an Indiana corporation doing business 
in Indiana and having a place of business at 4420 Clubview Drive, 
Fort Wayne, Indiana. 

FACTUAL BACKGROUND 

3. Franklin Electric is in the business of manufacturing 
electrical motors. The motors are made by joining together metal 
laminations to form the stator and rotor components of the 



THE PARTIES 



motors. The laminations are formed by subjecting planar strips 
of relatively thin metal to consecutive stamping operations that 
use metal stamping or cutting dies to form the physical 
configuration of the laminations, 

4. In the past, the process of forming metal laminations 
from metal strips resulted in a relatively large amount of metal 
scrap or waste material due to out -of- tolerance dimensional 
differences between the strips and the dies. This problem has 
plagued the industry for years. 

5. In 1990, David Fosnaugh, an employee of Franklin 
Electric, addressed that persistent problem and conceived a new 
apparatus and process for forming motor laminations from metal 
strips that greatly reduced the amount of scrap or waste material 
generated during the stamping of the laminations, thereby 
significantly increasing the efficiency of the metal stamping 
operations. The new method invented by Mr. Fosnaugh is referred 
to herein as the "scroll relief" concept. 

6. Carbide is in the business of manufacturing and 
reconditioning dies for use in manufacturing laminations for 
electrical motors. Carbide has in the past been a supplier of 
such dies to Franklin Electric. 

7. In July of 199 0, Mr. Fosnaugh disclosed his scroll 
relief concept to Delno Abnet, an employee and agent of Carbide, 
for the purpose of having Carbide recondition one of Franklin 
Electric' s preexisting dies and modify the die to incorporate the 
scroll relief concept therein. 
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8. Mr. Fosnaugh' s disclosure of the scroll relief concept 
to Mr. Abnet was made pursuant to an agreement between Mr. 
Fosnaugh and Mr. Abnet and, therefore, between Franklin Electric 
and Carbide, that Carbide would not disclose the scroll relief 
concept to anyone else until such time as Franklin Electric had 
no further interest in the concept. Furthermore, Mr. Fosnaugh 
relied on the custom in the trade that concepts or ideas 
presented to a supplier for the purpose of obtaining custom-made 
equipment from the supplier would not be disclosed or exploited 
by the supplier to the detriment of the purchaser of the 
equipment . 

9. The reconditioning of Franklin Electric's die by 
Carbide was performed pursuant to a written agreement between 
Franklin Electric and Carbide, a true copy of which is attached 
hereto as Attachment 1, that Carbide would not use Franklin 
Electric's dies, tools, patterns or drawings in the production, 
manufacture or design of any articles for anyone else without the 
written consent of Franklin Electric. The agreement also 
provided that Carbide agreed that it would not quote or provide 
to other parties any articles utilizing Franklin Electric's 
patterns, specifications, drawings or design. The agreement 
further provided that Carbide was to keep confidential the 
features of any equipment, tools, gauges, patterns, designs, 
drawings, engineering data or other technical or proprietary 
information furnished by Franklin Electric. 
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10. Pursuant to the agreement between Franklin Electric and 
Carbide, Carbide reconditioned Franklin Electric 's die and 
incorporated the scroll relief concept therein. Franklin 
Electric used the reconditioned die to manufacture motor 
laminations and found that the method of making laminations that 
incorporated the scroll relief concept was superior to the old 
method, resulting in significantly less scrap or waste material 
and a correspondingly greater yield of acceptable laminations. 

11. On information and belief, Carbide disclosed and/or 
made available and/or offered Franklin Electric' s proprietary 
information relating to the scroll relief concept to other 
individuals and companies, including General Electric Co. and 
Emerson Electric Co., subsequent to the above agreement between 
Franklin Electric and Carbide, without Franklin Electric' s 
knowledge or consent and in total disregard of and in breach of 
the agreement. Carbide also offered for sale and sold dies 
incorporating the scroll relief concept to companies other than 
Franklin Electric, including General Electric Co. and Emerson 
Electric Co., competitors of Franklin Electric in the manufacture 
of electrical motors, in contravention of the agreement between 
Franklin Electric and Carbide. 

COUNT I 

VIOLATIONS OF S 43 (A) OF LANHAM ACT 

12. This cause of action is for Carbide's violations of 

§ 43(a) of the Lanham Act, 15 U.S. C. § 1125(a). Jurisdiction is 
founded upon 28 U.S.C. § 1331. Venue is proper under 28 U.S.C. 
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§ 1391(b) . 

13. Franklin Electric realleges and incorporates herein 
each of the allegations contained in paragraphs 1-11 above. 

14. Carbide has falsely represented, in connection with its 
dies and die services, that Carbide was the originator and owner 
of Franklin Electric' s scroll relief concept and that Carbide had 
or was going to obtain exclusive rights to such concept. Such 
false designations of origin and false representations of fact 
were made in advertising literature, a true copy of which is 
attached hereto as Attachment 2, that falsely states that the 
scroll relief concept was Carbide's and that patents were pending 
for the scroll relief concept at a time when no patent 
application was pending for that concept. Carbide's false 
statements were made intentionally, wantonly, willfully and with 
total disregard for the truth of or for the effect of such false 
statements on the business of Franklin Electric. 

15. Franklin Electric has been damaged and will continue to 
be damaged by Carbide's false designations of origin and false 
and misleading descriptions and misrepresentations of fact 
because competitors of Franklin Electric have purchased and will 
continue to purchase dies from Carbide and manufacture motors in 
competition with Franklin Electric using Franklin Electric' s 
proprietary information, thus giving Franklin Electric' s 
competitors an unfair and unearned market advantage. 

WHEREFORE, Franklin Electric prays for a judgment: 
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(a) Awarding damages to Franklin Electric in an amount to 
be determined by the jury under the direction of the Court but 
not less than $5,000,000.00; 

(b) Awarding a threefold increase in the amount of damages 
so found; 

(c) Awarding Franklin Electric all of Carbide's profits 
from the sale of equipment resulting from or in any way connected 
to Carbide's violations of 15 U.S.C. § 1125(a); 

(d) Imposing preliminary and permanent injunctive relief: 
(1) enjoining Carbide from making any further false 

designations of origin and false or misleading descriptions 
or representations of fact with respect to its dies and 
services related thereto; 

(2) ordering Carbide to engage in corrective 
advertising by informing the industry that the scroll relief 
concept was originated and is owned by Franklin Electric, 
not Carbide, and that Carbide has no exclusive rights in the 
concept nor can it obtain exclusive rights in the concept; 

(3) ordering Carbide to personally advise in writing 
any person or entity that it made a misrepresentation 
regarding the origination and ownership of the scroll relief 
concept that such concept was originated by and is owned by 
Franklin Electric, not Carbide, and that Carbide has no 
exclusive rights in the concept nor can it obtain exclusive 
rights in the concept; and 
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(4) ordering Carbide to deliver up for destruction all 
labels, signs, prints, packages, wrappers, receptacles and 
advertisements in the possession of Carbide and all plates, 
molds, matrices and other means of making the same that 
embody or in any way are connected to Carbide's violation of 
15 U.S.C. § 1125 (a) ; 

(e) Awarding Franklin Electric its attorney fees and costs 
incurred in this action; and 

(f) Awarding such other and further relief as this Court 
deems just and equitable. 

COUNT II 
BREACH OF CONTRACT 

16. This cause of action is for breach of contract. 
Jurisdiction is based on the doctrine of pendent jurisdiction. 
Venue is proper. 

17. Franklin Electric realleges and incorporates herein 
each of the allegations contained in paragraphs 1-15 above. 

18. Franklin Electric fully performed all of its 
obligations under its agreement with Carbide. 

19. Carbide breached its agreement with Franklin Electric 
by disclosing and using Franklin Electric' s scroll relief concept 
and Franklin Electric 's confidential information relating 
thereto. 

20. The breach of the agreement by Carbide caused 
substantial injury to Franklin Electric. 



WHEREFORE, Franklin Electric prays for a judgment: 

(a) Awarding damages to Franklin Electric in an amount to 
be determined by the jury but not less than $5,000,000.00; 

(b) Awarding such other and further relief as this Court 
deems just and equitable. 

COUNT III 

MISAPPROPRIATION OF TRADE SECRETS -- IND. CODE §§ 24-2-3 

21. This cause of action is for misappropriation of trade 
secrets in violation of the provisions of Ind. Code §§ 24-2-3-1, 
et seq . Jurisdiction is based on the doctrine of pendent 
jurisdiction. Venue is proper. 

22. Franklin Electric realleges and incorporates herein 
each of the allegations contained in paragraphs 1-20 above. 

23. Franklin Electric 's trade secrets relating to its 
scroll relief concept have great economic value to Franklin 
Electric since they allow Franklin Electric to manufacture motor 
laminations in a very efficient manner, resulting in significant 
cost savings to Franklin Electric as compared with previous 
methods of manufacturing motor laminations and conferring a 
competitive advantage on Franklin Electric over its competitors 
engaging in conventional methods of manufacturing motor 
laminations . 

24. Franklin Electric 's trade secrets relating to its 
scroll relief concept are not generally known by others and are 
not readily ascertainable by proper means by others who could 
obtain economic value from their disclosure or use. 




25. Franklin Electric has made reasonable efforts to 
maintain the secrecy of its trade secrets relating to its scroll 
relief concept. These efforts have included, inter alia , 
requiring Carbide to agree not to disclose Franklin Electric' s 
scroll relief concept to others as a condition to Franklin 
Electric 's disclosure of the concept to Carbide and having 
Carbide prepare drawings relating to Franklin Electric' s scroll 
relief concept on Franklin Electric drawing paper which clearly 
indicates that all information relating to the scroll relief 
feature was the proprietary information of Franklin Electric and 
that it was not to be disclosed to others. Franklin Electric 
also relied on the custom in the trade referred to in paragraph 8 
hereinabove in its dealings with Carbide. 

26. Carbide misappropriated Franklin Electric' s trade 
secrets by, inter alia , using them in connection with the design, 
manufacture, offer for sale and sale of dies to others, without 
the consent of Franklin Electric, although Carbide knew at the 
time of such use that the trade secrets were acquired under 
circumstances giving rise to a duty to limit their use. 

27. Carbide also misappropriated Franklin Electric' s trade 
secrets by disclosing them in a patent application Carbide filed 
in the U.S. Patent and Trademark Office and by wrongly attempting 
to obtain exclusive use of Franklin Electric 's scroll relief 
concept through the issuance of a patent to Carbide, although 
Carbide knew at the time it performed such acts that such trade 
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secrets were acquired under circumstances giving rise to a duty 
to maintain their secrecy and limit their use. 

28. Carbide's unauthorized disclosure and use of Franklin 
Electric' s trade secrets was intentional, wanton, willful, and 
malicious and in total disregard of the rights of Franklin 
Electric. 

29. As a result of Carbide's misappropriation of Franklin 
Electric 's trade secrets, Franklin Electric has been and will 
continue to be damaged due to the loss of the competitive 
advantage of Franklin Electric resulting from its trade secrets 
relating to its scroll relief concept. 

WHEREFORE, Franklin Electric prays for a judgment: 

(a) Awarding compensatory damages to Franklin Electric in 
an amount to be determined by the jury but not less than 
$5,000,000.00; 

(b) Awarding exemplary damages to Franklin Electric in an 
amount to be determined by the jury but not less than 
$10,000,000.00; 

(c) Imposing preliminary and permanent injunctive relief: 

(1) enjoining Carbide from making any further 
unauthorized use or disclosure of Franklin Electric 's trade 
secrets; 

(2) compelling Carbide to return to Franklin Electric 
all documents and things referring or relating in any way to 
Franklin Electric 's trade secrets; 
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(3) ordering Carbide to advise any person or entity to 
which it has disclosed Franklin Electric' s trade secrets to 
advise such person or entity that such are the proprietary 
and trade secret information of Franklin Electric and that 
they should not be disclosed to others or used in any manner 
without the prior written consent of Franklin Electric; 

(4) ordering Carbide to assign to Franklin Electric 
the patent application Carbide filed in its attempt to gain 
exclusive rights to Franklin Electric' s scroll relief 
concept ; 

(5) enjoining Carbide from making any further attempts 
to obtain patent protection for Franklin Electric' s scroll 
relief concept; and 

(6) enjoining Carbide from offering to sell or selling 
any dies incorporating the scroll relief concept or 
modifying or reconditioning any dies to incorporate the 
scroll relief concept; 

(d) Awarding Franklin Electric its attorney fees and costs 
incurred in this action; and 

(e) Awarding such other and further relief as this Court 
deems just and equitable. 



COUNT IV 
UNJUST ENRICHMENT 

30. This cause of action is for unjust enrichment. 

Jurisdiction is based on the doctrine of pendent jurisdiction. 

Venue is proper. 



31. Franklin Electric realleges and incorporates herein 
each of the allegations contained in paragraphs 1-29 above. 

32. As a result of Carbide's unauthorized use of Franklin 
Electric' s scroll relief concept and Franklin Electric' s 
proprietary and confidential information relating thereto, a 
valuable benefit was conferred upon Carbide at the expense of 
Franklin Electric. 

33. Carbide has been unjustly enriched as a result of the 
benefit conferred upon it by Franklin Electric and under 
circumstances in which Franklin Electric should be reimbursed for 
the amount by which Carbide has been unjustly enriched. 

WHEREFORE, Franklin Electric prays for a judgment: 

(a) Awarding to Franklin Electric damages in an amount to 
be determined by the jury but not less than $5,000,000.00; 

(b) Preliminary and permanent injunctive relief: 

(1) enjoining Carbide from making any further 
unauthorized use or disclosure of Franklin Electric 's scroll 
relief concept; 

(2) compelling Carbide to return to Franklin Electric 
all documents and things referring or relating in any way to 
Franklin Electric' s scroll relief concept; 

(3) ordering Carbide to advise any person or entity to 
which it has disclosed Franklin Electric' s scroll relief 
concept to advise such person or entity that such is 
proprietary to Franklin Electric and that it should not be 
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disclosed to others or used in any manner without the prior 
written consent of Franklin Electric; 

(4) ordering Carbide to assign to Franklin Electric 
the patent application Carbide filed in its attempt to gain 
exclusive rights to Franklin Electric' s scroll relief 
concept ; 

(5) enjoining Carbide from making any further attempts 
to obtain patent protection for Franklin Electric' s scroll 
relief concept; and 

(6) enjoining Carbide from offering to sell or selling 
any dies incorporating the scroll relief concept or 
modifying or reconditioning any dies to incorporate the 
scroll relief concept; 

(c) Awarding Franklin Electric its attorney fees and costs 
incurred in this action; and 

(d) Awarding such other and further relief as this Court 
deems just and equitable. 

COUNT V 

DAMAGES FOR PROPERTY LOST DUE TO CRIMINAL CONVERSION 

34. This cause of action seeks damages for property loss 
caused by criminal acts, pursuant to the provisions of Ind. Code 
§§ 34-4-30-1, et. seq . Jurisdiction is based on the doctrine of 
pendent jurisdiction. Venue is proper. 

35. Franklin Electric realleges and incorporates herein 
each of the allegations contained in paragraphs 1-33 above. 
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36, On information and belief, Carbide committed criminal 
conversion by knowingly and intentionally exerting unauthorized 
control over Franklin Electric' s property by using Franklin 
Electric' s proprietary and confidential information in order to 
sell Carbide's dies, by disclosing Franklin Electric' s 
proprietary and confidential information to others, and by 
attempting to obtain exclusive rights to Franklin Electric' s 
scroll relief concept through Carbide's filing of a patent 
application for the scroll relief concept. 

37. Such use and control of Franklin Electric 's personal 
property was made without Franklin Electric' s authorization, 
knowledge or consent. 

WHEREFORE, Franklin Electric prays for a judgment: 

(a) Awarding three times the amount of Franklin Electric' s 
compensatory damages for the injury to Franklin Electric caused 
by Carbide's unlawful conversion of Franklin Electric' s 
confidential information, or punitive damages in the alternative; 

(b) Imposing preliminary and permanent injunctive relief: 

(1) enjoining Carbide from making any further 
unauthorized use or disclosure of Franklin Electric' s scroll 
relief concept and any information relating thereto; 

(2) compelling Carbide to return to Franklin Electric 
all documents and things referring or relating in any way to 
Franklin Electric' s scroll relief concept; 
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(3) ordering Carbide to advise any person or entity to 
which it has disclosed Franklin Electric 's scroll relief 
concept to advise such person or entity that such is 
proprietary to Franklin Electric and that it should not be 
disclosed to others or used in any manner without the prior 
written consent of Franklin Electric; 

(4) ordering Carbide to assign to Franklin Electric 
the patent application Carbide filed in its attempt to gain 
exclusive rights to Franklin Electric' s scroll relief 
concept ; 

(5) enjoining Carbide from making any further attempts 
to obtain patent protection for Franklin Electric' s scroll 
relief concept; and 

(6) enjoining Carbide from offering to sell or selling 
any dies incorporating the scroll relief concept or 
modifying or reconditioning any dies to incorporate the 
scroll relief concept; 

(c) Awarding to Franklin Electric its attorney fees 
incurred in this action; 

(d) Awarding to Franklin Electric all of its recoverable 
costs incurred in this action; and 

(e) Awarding such other and further relief as this Court 
deems just and equitable. 
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COUNT VI 
CONVERSION 

38. This cause of action is for conversion. Jurisdiction 
is based on the doctrine of pendent jurisdiction. Venue is 
proper. 

39. Franklin Electric realleges and incorporates herein 
each of the allegations contained in paragraphs 1-37. 

40. Carbide intentionally, wantonly and willfully 
appropriated and converted the property of Franklin Electric to 
Carbide's own use or benefit. Such property included, inter 
alia . Franklin Electric 's scroll relief concept and related 
information, drawings embodying Franklin Electric' s scroll relief 
concept, and a patent application describing and claiming 
exclusive rights in Franklin Electric 's scroll relief concept. 

41. Franklin Electric demanded the return of its property 
and that Carbide cease any further use or exploitation of 
Franklin Electric' s property; however, Carbide has failed to 
accede to Franklin Electric' s demand. A true copy of the demand 
letter is attached hereto as Attachment 3 . 

42. Franklin Electric has been damaged by Carbide's 
conversion of Franklin Electric' s property. 

WHEREFORE, Franklin Electric prays for a judgment: 
(a) Awarding compensatory damages to Franklin Electric in 

an amount to be determined by the jury but not less than 

$5,000,000.00; 



(b) Awarding exemplary damages to Franklin Electric in an 
amount to be determined by the jury but not less than 
$10,000,000.00; 

(c) Imposing preliminary and permanent injunctive relief: 

(1) enjoining Carbide from making any further 
unauthorized use or disclosure of Franklin Electric' s 
personal property; 

(2) compelling Carbide to return to Franklin Electric 
all documents and things referring or relating in any way to 
Franklin Electric' s scroll relief concept; 

(3) ordering Carbide to advise any person or entity to 
which it has disclosed Franklin Electric' s scroll relief 
concept to advise such person or entity that such is 
proprietary to Franklin Electric and should not be disclosed 
to others or used in any manner without the prior written 
consent of Franklin Electric; 

(4) ordering Carbide to assign to Franklin Electric 
the patent application Carbide filed in its attempt to gain 
exclusive rights to Franklin Electric' s scroll relief 
concept ; 

(5) enjoining Carbide from making any further attempts 
to obtain patent protection for Franklin Electric' s scroll 
relief concept; and 

(6) enjoining Carbide from offering to sell or selling 
any dies incorporating the scroll relief concept or 
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modifying or reconditioning any dies to incorporate the 
scroll relief concept; 

(d) Awarding to Franklin Electric its attorney fees and 
costs incurred in this action; and 

(e) Awarding such other and further relief as this Court 
deems just and equitable. 

COUNT VII 
COMMON LAW UNFAIR COMPETITION 

43. This cause of action is for common law unfair 
competition. Jurisdiction is based on 28 U.S.C. § 1338(b) and 
the doctrine of pendent jurisdiction. Venue is proper. 

44. Franklin Electric realleges and incorporates herein 
each of the allegations contained in paragraphs 1-42 above. 

45. Carbide intentionally, wantonly and willfully engaged 
in acts of unfair competition by, inter alia , improperly usurping 
and using Franklin Electric' s scroll relief concept and Franklin 
Electric' s proprietary and confidential information relating 
thereto; making misrepresentations concerning Carbide's dies and 
services relating thereto; and improperly attempting to obtain 
exclusive rights to Franklin Electric' s scroll relief concept. 

46. Franklin Electric has been damaged and will continue to 
be damaged by Carbide's acts of unfair competition unless such 
acts are enjoined by this Court. 

WHEREFORE, Franklin Electric prays for a judgment: 
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(a) Awarding compensatory damages to Franklin Electric in 
an amount to be determined by the jury but not less than 
$5,000,000.00; 

(b) Awarding exemplary damages to Franklin Electric in an 
amount to be determined by the jury but not less than 

$10, 000, 000.00; 

(c) Imposing preliminary and permanent injunctive relief: 

(1) enjoining Carbide from making any further 
unauthorized use or disclosure of Franklin Electric' s scroll 
relief concept and any information relating thereto; 

(2) compelling Carbide to return to Franklin Electric 
all documents and things referring or relating in any way to 
Franklin Electric' s scroll relief concept; 

(3) ordering Carbide to advise any person or entity to 
which it has disclosed Franklin Electric' s scroll relief 
concept to advise such person or entity that such is 
proprietary to Franklin Electric and that it should not be 
disclosed to others or used in any manner without the prior 
written consent of Franklin Electric; 

(4) ordering Carbide to assign to Franklin Electric 
the patent application Carbide filed in its attempt to gain 
exclusive rights to Franklin Electric 's scroll relief 
concept; 

(5) enjoining Carbide from making any further attempts 
to obtain patent protection for Franklin Electric' s scroll 
relief concept; and 
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(6) enjoining Carbide from offering to sell or selling 
any dies incorporating the scroll relief concept or 
modifying or reconditioning any dies to incorporate the 
scroll relief concept; 

(d) Awarding to Franklin Electric its attorney fees and 
costs incurred in this action; and 

(e) Awarding such other and further relief as this Court 
deems just and equitable, 

COUNT VIII 
FALSE MARKING 

47. This cause of action is for false marking pursuant to 
35 U.S.C. § 292. Jurisdiction is based on 28 U.S.C. § 1331. 
Venue is proper under 28 U.S.C. § 1391(b). 

48. Franklin Electric realleges and incorporates herein 
each of the allegations contained in paragraphs 1-46 above. 

49. For the purpose of deceiving the public, Carbide stated 
in its advertising literature for its dies and services related 
thereto that patents for the scroll relief concept were pending 
at a time when Carbide knew that no patent application was 
pending or had been applied for by Carbide. 

WHEREFORE, Franklin Electric prays for a judgment: 
(a) assessing the statutory penalty for false marking 

against Carbide and awarding Franklin Electric one -half of the 

penalty so assessed; 
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(b) awarding Franklin Electric its costs and attorney fees; 



and 



(c) awarding Franklin Electric such other and further 
relief as this Court deems just and equitable- 

JURY DEMAND 

FRANKLIN ELECTRIC REQUESTS A TRIAL BY JURY OF ALL MATTERS 
RAISED IN THIS PLEADING TRIABLE BY JURY. 



Date 




Date 



Attorneys For Plaintiff 




Timothy J. Vezeau 

Dona>u J. Brott 

Martin J. Hirsch 

MARSHALL, 0' TOOLE, GERSTEIN, 

MURRAY & BICKNELL 
Two First National Plaza 
20 S. Clark St., Suite 2100 
Chicago, Illinois 60603 
(312) 346-5750 
(312) 984-9740 (Fax) 



By: 





Thomas J. Goeglef 
Thomas J. Galanis 
BECKMAN, LAWSON, SANDLER, 

SNYDER & FEDEROFF 
800 Standard Federal Plaza 
Fort Wayne, Indiana 46802 
(219) 422-0800 
(219) 420-1013 (Fax) 
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ALL CASH 0"SCOUNTS ALLOWEO APE TAKEN BASED ON TH£ DATE F«*ASPt„tN 

ElECTRiC RECE'vES the invoice OR material whichever iS later 


1 INDIANA TAX EXEMPT. ARKANSAS TAX EXEMPT. OKLAHOMA TAX EXEMPT.] 
I #1796879-001 #50062-79001 #533135 1 



PLEASE ENTER OUR ORDER, SUBJECT TO THE TERMS AND CONDITIONS OF PURCHASE CONTAINED ON THE FACE AND REVERSE OF THIS ORDER 



1. 



2. 



3. 



QUANTITY U M 



14 



UNIT PRICE 



43.430.00 



PART NUMBER 



DESCRIPTION 



cbajck oipnt - lap rem #3 - chajci total ra te 
rom acct. renom .12/11/90. 



dlo fDXL-297482-3 
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TERMS AND CONDITIONS OF PURCHASE 



ACCFPTASCE THIS PURCHASE ORDER SHALL BECOME A BINDING CONTRACT 
Wrrv BUYER AKD SELLER ACCORDING TO THE TERMS AND CONDITIONS OF 
RrHASF CONTAINED ON THE FACE AND REVERSE SIDE OF THIS ORDER, UPON 
Ct?TA\CE BY THE SELLER BY EITHER ACKNOWLEDGEMENT HEREOF OR BY 

fF HFGivN Ting op performance kerxunde. acceptance by the seller is 

•PRrSsi Y LIMITED TO THE TERMS AND CONDITIONS OF PURCHASE CONTAINED 
;TUE F\Cr3 AND REVERSE SIDE OF THIS ORDER* AND BUYER OBJECTS TO. AND IS 
it ROL'ND BY ANY TERM OR CONDITION OF SELLER DIFFERENT FROM OR IN AD- 
T I ON TO THE TERMS *ND CONDITIONS OF PURCHASER CONTAINED ON THE 
CE AND REVERSE SID6 OF THIS ORDER. THJS PURCHASE ORDER IS THE ENTIRE 
♦NTRACT \h!D NO CHANGES OR ADDITIONS ARE BINDING ON THE BUYER UNLESS 
WRITING AND SIGNED BY AN AUTHORIZED REPRESENTATTVE OF THE BUYER. 

PACKING AND SHAPING Ml artklee'are toV suitably 9*duA prepared for ship- 
ot to secure lowrtt u^mportttJon eoeu cad to meet eanrtor's rtqwnamxiM. Buyer's order 
aibanndfVTDboUiMfltbopUfyy owrlrtdon tJtavofcee, tejcfceeje*. bfBeof lading and shipper* 
tore, Pacaao* It** shell nccompeoy neon boi or peak*** shipment thowtnsj Buyer t order number 
i tymboL item oumbtr. and deacrtpdoo ol artlctoe or m*UrW Buyer s **** 
ai and cttKiuivt oo ihipaau ul acooaspauited by peck** net*. Shtpcaef rtcripu or bills of 
una shall be sent to Buyer. # ftireheaine; L^tpertmecU. on data ulxJee */• »hh*>ed, No char fee will 
allowed tor petWn*. cretin* or eartasw oaten tuted m Che order. Article* not «ceeean« Mly ISO) 
and* may be shipped UPS iaeured but mey oot ticned KM " tn ton«th «nd prih combined; 
Iptrwtrfce wetfWin* aw fifty *6« pcajnde-«n»jf-be •ninqtrf; f* tpeoned °* *** ** <* 

INSPECTION . Ail article* thai! be subject to inapscuoriand tent at ail n r t s^iren to rimn tod 
wml IndDdkc the n pertod of mamiiecuire. by Buy* an* « Ihie order to parfoed unde r t Govern- 
at contract, by toe Goveriuneul; but such inspection* And teete shall bn |*at*sajnii1 so as not to 
toy unduly the wort. If such msoecooo artMtii made oo Seller t prenusee, SnOer shall provide 
Lhout charfe reasonable fealittoo ind tssisUnce far tbe Inspector*, AD srUeJee art ttoo •object to 
«l UMpoetMii end aosapianoi by Buyer tfter deal very «c*with***jxiin4 prior pay ■in or ir*ne*> • 
m. Buyw owy reject any anidaa wftkb eoouin defective materiel or wortraaaafcip or otherwise 
J locooiora to specifications or etunptot. Rejected mataneJ will ba Heed at SeDer s nak, subject to 
tier's dispone! or owy at Buyer t option, ban turned at Salkr'j nak and expanse tt thr full iovoieg 
ic» prat incoaiin« tranaportalioo chargoa if «ny No rt)actad arCdca shall ba reauBrtuttad for tc- 
pcaoca uatoaa Buyar • tpprovaJ to wntiaj it firtt ofataiood. 

ADVANCE MANU7ACTVXE AND SHIPMENT"- Sate ahaU oot, without Buyw't prior 
rluaa oooaaot. procura rnatanato aadibr maouitcturt io advaaea of SaQar't oormal f\om Um or 
4iv«r m advanca oi ichaduk. Buytr mar rtfuaa daiivary of. or ratura. shippioff chargaa coQact. all 
t^toa raoaivad in advanct of Kbaduto eootaiaad oo Lha faoa of thia ordor. 

WARRANTIES • Tha SaUtr warranu that anictoa onterad to sp#cificttiooa will conform 
«rato and to airy drtwiogs. sampfcs or othar daacripuont fumiabad or adoptad by Buyar. aod. so 
r a* U» purpoaat ara known will ba fit and suffktoot for Lha purp o aaa otandad. tod that all v 
das wil bo marchanubla. of food quaftty and Crea from drfacta m dangn, atatartoia and workman- 
dp. Thia warrantr shall run to tha Buyar and IU Va n d a a a . J 

ASSIGNMENTS • No tssignjmou of thia ordac or of any Djoaava dua or to baoomr dua 
»arauDdar shall ba btndinf upon Buyer without written conaaot therato by Buyar. 

CHANGES ■ Buyar may tt any Um. by wnttan ootica. vwka ehantra within tha canarai acopa 
f thia oroar in (II drawing*. daaifTta or tpacibcationa, 12) <Wbv*rv acbadutoa. or t3l autotittaa 
•darad. Should any such chaaca iocraasa or decraaaa Lha ooat of or tha tin* required for parform- 
xi of thn order, tn aquiublo adjuatmaot vuiy ba raquaaiad by SaUar in tha pne* and/or daiivary. 
rhaduW. No claim by Sailar for auch adjustment will ba valid uatoaa aubmittad to Bayar withm thir 
r LM| day* from dau of sorb chaaffc 

1378 



8. DIES. JIGS. TOOLS. PATTERNS AND DATA • If thapnertobr paid t» tu tad oo tha fact of 
ihit urdar to tncluda spaciaJ diaa. jgrs. tools and pattarot uaad in Lhe mtnuitcturt of •urh tn« tot. 
ihao Mch tools. wU . -*haU ba tnd bacoma tha prwpmy of tb* Buyar Thr> sh*J| br kapt m good con- 
dition tnd from tunt to um rrptocad by Lha Scltor without rxpansr to the Bu>«r. nerpt thtt tha * 
tutl cott of t htnjrat dua to tha Buytr s chan^r of daai|pt or specifications >rull t» pAid for by the 
Buvar. if such changae art madt prior to tha «t baustion of tha ueafuJ Ufa of tha daas. jig*, tooto or 
pattarna chaogad. No diaa. tools, pauami or drawing* supplied to lha SaUrr by. or otherviae 
beloogirm to tha Buynr shtll be uaad in tha production, manufacture, or dt^ujn nf ■»>- *rt»r Irt other 
than thosa ctUed for by this order, ucept *ith tha vrttuo coo sent nf tht Buyer, nor tbeQ truttot 
furiushad to the Buyar s pattarns. ipecificationt. drawing* or drttgn be fumiahrd. or quoted co «ny 
other paraoo or concern. L'poo completion or urounauon of Lhit order tuch diet. jigs. toob. patLerru 
tod u7a»tngt balongiruj to tha Buyer ahatl ba dupntad of te the Buytr ahtil direct. Seller e^reee 
that rt will keep con/VtonUal tha laalurea of any «qvcpmmL tools, gaugea, pattanu. detigna. draw- 
iiurs. nigin earing dau or othar terhnjceJ or proprtott/y information furnished by thr Bayer ar ran- - 
caved in the course of performance of thu order. Buytr doea not grant to Sailer any reproducuois 
na^iU to ax odea ordarad. 

9. PATENT INDEMNITY • WWb reapact to tU items delivered onder thia order, tteept ttama 
ffltBu/acturad pursuant to detailed leiiigin davelopad tnd furnished by Buyar, Seller shall defend tt 
tU own r i pease tnd save Buyer. Buyer's taenia tod customers, and users of Buyer a prodocu 
tui mlaat frotn tU claims, loaa. dtnuuja and UebUily whsth may ba incurred on account of intnnce- 
tnant or ti ht jad ioino games t of any U.S. patents arising out of tha manufacture, tak or use of sadr 
art4ctoa. 

10. PRICES - Sailer topi stents that the poce or prices tperiBed in this purchase order do oot es- 
cead Lha SeUer t current es4Lng price oo tha tuna or tub l t n iis H y stmitor articias, whrther to tha 
Government or to any othar purchases' . teidnc tola aceouol the qutotily onder cooaidaracaoa. 

Seator warranu that prices do not In any oaaa rtcead those allowed ondar currant federal prtoa coo- 
Lroi rtsniltriont " .... — 

1 1 . TSRJall NATION • The urrninatioa clasaaaat forth in Section ft>706 of ASFR. at id effect oo 
the dau of tbia order, it hereby incorporated herein by reference tod stde t part hereof eirep* that 
if no Government contra«t_iiumber eeceara on the toeeof Lhit order, the terms "tha C ^ iitr nm en l .'' 
tnd the unmediaLcfy preoeedinaj word mscb as "and," "or. " or "by" wbexever appeanog in said 
ctooar tre datatad. The provitiona of thia ebratt tbafl not ba tpplicabto opon Lrrttuoaboo for Seflar > 

deany totber than wheal asjato leiitat beyond Staler a eoncroi and without Seilex t fault or 
nef agencei or insorveocy. and ahail oot ttmit or tifect the rifhui or remedies of Buyer sUted io other 
clauses) of thia order or provided by tow tn avast of ruth default delay or insolvency. 

12. DEFAULT • Should Seflar faml tf perform or to oomph/ with any provisions of this order. 
Buyer aa\y UrroJnaU true order in wheat or th part and coneider any sucb ftilure or noo<ompuanra 
at a breach of this contract: aod Buyar axpTaasiy reUint all its ngfau and rtmedjes provided by tow 
in the cane of such branch. 

12. COMPLIANCE WITH APPLICABLE LAWS • Seller wtrrtnu that tn tha performs oca of 
this order, it hat compAed wiTh or wOl compfy with al appcicabto Federal. StsU. tnd local tows and 
vdisAncetv tnd til lawful orders, roiee and reamlatione Lbartundtr. including; but not by way of timi- 
uuoo. the applicable provitiona of the Ftir Labor Standards Act of 193* as amended <29 U SC. 
Sec. 201-2191. the Walsh- Healey Public CootracU Act ts amended 141 U.S.C. Sec. 3&^6i. the Work 
Hours Act of 1962 (40 U.S C. 327 332). the Anti-Kickback Act <4I U.S.C. Sec. 51-541. the Oocspa- 
uonal SafHv and Health Act (5 U S.C. Sec. 610*. 5314. 5315. 7902: 15 U.S.C. See 633. 636; U.S.C. 
Sec. 1114: 29 U.S.C. See. 553. WI-678: 42 U.S.C. Sac. 3142-1; 4» U.S.C. See. 1421). the Consumer 
Prodext SahHy Ant H5 U SC. Sac 2051-2001. and all lawful rules tnd re«ulatioot Lbamnden. 
14. APPLICABLE LAW • This order it u ecu ted by Buyer and Seuer with rrfertace to the towe 
of tht SUU of Indiana, and Lha ri«hU of tO partiea and the construction and efface of every pro- 
vtohon hereof abaQ ba tub) act to. and oonetfued according to tha laws of the State of Indiana. 

- 1ft. SUBCONTRACTtnG • StOer wOl not rubccmfimcL. without Buyer's prior wrhtan eonamt. 

' for tha datura or procurement of any item covered by thia order in completed or su b s t a nti al l y con> 
ptotadl 



Eliminate Stress In 
Scroll And Slit Stock- 
Stresses in coil stock, scroll or straight 
slit, often make it difficult to maintain 
progression in rotor/stator dies; resulting in 
out-of-roundness and concentricity problems. 
New LH. Carbide techniques help to alleviate these 
problems and improve the quality of your laminations. 



Programmable Shell 
Blank Production* what 
could be more troublesome than pro- 
ducing shells, with a seemingly infinite 
variety of window configurations? Our pro- 
grammable shell dies will dramatically reduce 
your repunch expense, tooling and labor, while also 
eliminating press downtime for set-up changes. 
LH. Carbide can show you how. 



\ 



What's New 

AT L.H. CARBIDE CORPORATION 



Closing The Loop On Coil Stock Measurement* 

The production of high-quality interlocked cores requires 
accurate coil stock measurement. LH. Carbide's new methods 
of qualifying completed stacks at extreme accuracy permits us 
to literally close the loop on our readings of incoming coil 
stock. You can expect an order of magnitude improvement 
in stock thickness measurement, with the result being that 
absolutely no heavy or light cores reach the part 
collection point. Stop fussing with gages. Stop 
"tricking" the controls to get what you need. Let 
LH. Carbide help you get productive the right way. 

•Patents 



New Positioning Conveyor Design Permits 
Secondary Operations* LH. Carbide now makes 
possible the automatic performance of a number of secondary 
operations right in line with core production. In addition to 
precise core measurement, the possibilities include 
hydraulic core compression and automatic part labeling. 
Stacks .can be identified by: part number, stack 
height, skew angle, the die number that produced the 
stack, press line, date produced, or literally any 
label that your Q.C. or manufacturing people 
would find useful. Many other operations are 
also available, just ask. y 

are pending / 




ATTACHMENT 2 




Franklin Electric 

August 12, 1991 

Via Registered Mail DEMAND 
Return Receipt Requested 

Mr. Leon Habegger 
President 

L. H* Carbide Corporation 
4420 Clubvlew Drive 
Fort Wayne, IN 46804 

Dear Mr. Habegger: 

Supplementing our recent conference at your offices, Franklin Electric Co., 
Inc. demands that your company immediately cease and desist from making any 
use of or further disclosure to others of Franklin Electric's proprietary scroll 
relief technique. Your continued utilization of our scroll relief technique in 
the manufacture of or offer to manufacture specially made dies for our competitors 
is intolerable, has caused us great injury, and will continue to cause us great 
injury even after such unauthorized utilization is terminated* 

We demand that the patent application your company filed in an attempt to obtain 
exclusive rights to the scroll relief technique be immediately assigned to Franklin 
Electric and that you agree to cease and desist from any further attempts to 
patent or otherwise exploit the scroll relief technique. 

In order to assure 'us that all utilization of our scroll relief technique will be 
Immediately discontinued, we demand that your company immediately return 
to Franklin Electric all documents and things referring or relating in any way 
to the scroll relief technique, including but not limited to the following: 

1) all patterns, specifications, drawings, sketches, designs or copies thereof 
Illustrating, incorporating, referring or relating In any way to the scroll 
relief technique; 

2) all dies or die components incorporating the scroll relief technique; 

3) all documentation in any tangible form or copies thereof referring or 
relating in any way to the scroll relief technique, including electronically 
encoded data recorded on diskettes or other media; and 

4) all copies of the patent application filed by your company for the scroll 
relief technique and all documentation and correspondence relating thereto. 



ATTACHMENT 3 



Blufftori. Indiana 4671* (219) 824-2900 



Mr. Leon Habegger 
August 12, 1991 
-2- 



Finally, we Insist that you advise, in writing, all companies or individuals to 
whom you have either disclosed the scroll relief technique or sold dies incorpo- 
rating the scroll relief technique that such technique Is proprietary to Franklin 
Electric and that no utilization of the technique may be made without the prior 
written consent of Franklin Electric. Please copy us on all such correspondence. 

If you do not comply with the above within ten (10) days from the date of 
this letter, we will have no choice but to seek immediate judicial relief. 



Very truly yours, 




Herbert L. Wise 

Vice President, Engineering 



OCT : 9 <99- „j 

r 'n\l_.__ — . f— : UNITED STATES DISTRICT COURT 



received'' 6 



MARSHALL 0 ! TOOLE northern district of Indiana mav •>>> ^ ^ 

NIA * FORT WAYNE DIVISION MA Y * ^ 1992 

GROUP 320 



CIVIL NO. F 91-200 



FRANKLIN ELECTRIC CO., INC., 
Plaintiff, 

v. 

L.H. CARBIDE CORPORATION, 
Defendant. 

ANSWER 

Defendant L.H. Carbide Corporation ("Carbide") answers the 
complaint of Franklin Electric Co., Inc. ("Franklin Electric") as 
follows: 

THE PARTIES 

1. Carbide admits the allegations of Paragraph 1. 

2. Carbide admits the allegations of Paragraph 2. 

FACTUAL BACKGROUND 

3. Carbide admits the allegations of Paragraph 3. 

4. Carbide denies that the allegations of Paragraph 4 
accurately or completely describe manufacturing conditions 
addressed by the scroll relief concept. Carbide admits that such 
problems have existed for years. 

5. Carbide denies the allegations of Paragraph 5. 

6. Carbide denies that the allegations of Paragraph 6 
fairly describe the business in which Carbide is engaged. 
Carbide designs and manufactures dies for use in stamping 
laminations for electrical motors. Carbide also designs and 
manufactures other equipment for the process by which such dies 



are utilized by Carbide 1 s customers. Carbide admits that it has 
done business with Franklin Electric. 

7. Carbide denies that scroll relief was conceived by Mr. 
Fosnaugh. Delno Abnet, an employee and agent of Carbide, 
conceived and invented scroll relief prior to 1990. Accordingly, 
Carbide denies that in July, 1990, the concept was disclosed to 
Mr. Abnet by Mr. Fosnaugh. Carbide admits that Franklin Electric 
requested Carbide to design and build scroll relief for a die 
that Franklin Electric had sent to Carbide for reconditioning. 
Carbide denies the remaining allegations of Paragraph 7. 

8. Carbide denies that there was any agreement between Mr. 
Fosnaugh and Mr. Abnet, either in their individual capacities or 
as agents of their respective employers, to the effect that 
Carbide would not disclose the scroll relief to anyone else until 
such time as Franklin Electric had no further interest in the 
concept. Carbide denies that Mr. Fosnaugh conceived and 
disclosed scroll relief to Mr. Abnet and therefore denies that 
Mr. Fosnaugh relied on any custom in the trade regarding concepts 
or ideas presented to a supplier. Carbide denies the remaining 
allegations of Paragraph 8. 

9. Carbide denies that it received from Franklin Electric 
the second page of Attachment 1 purporting to be a "change order" 
for scroll relief or any other purchase order referring to scroll 
relief. Accordingly, Carbide denies that Attachment 1 to 
Franklin Electric' s complaint constitutes a written agreement 
between the parties pertaining to scroll relief. Carbide admits 




that it received the first page of Attachment 1, which does not 
refer to scroll relief, and performed pursuant to its terms. 
Carbide denies the remaining allegations of Paragraph 9. 

10. Carbide admits that it reconditioned Franklin 
Electric' s die. Carbide further admits that it designed, built 
and incorporated scroll relief in such die. Carbide denies that 
it did so pursuant to an agreement as alleged and described by 
Franklin Electric. Carbide is without knowledge or information 
sufficient to form a belief as to the truth of the remaining 
allegations of Paragraph 10. 

11. Carbide admits that it disclosed and/or made available 
and/or offered the scroll relief concept to other companies and 
that it did so before and after July, 1990. Carbide admits that 
such companies include General Electric Co. and Emerson Electric 
Co. Carbide denies that those companies are significant 
competitors of Franklin Electric with respect to the electric 
motors manufactured by Franklin Electric. Carbide further denies 
that it has breached any agreement with Franklin Electric. 
Carbide denies all remaining allegations of Paragraph 11. 

COUNT I 

12. Carbide denies that it has violated § 43(a) of the 
Lanham Act, 15 U.S.C. § 1125(a). Carbide admits that subject 
matter jurisdiction exists and that venue is proper. 

13. Carbide incorporates and realleges its responses to 
Paragraphs 1-11. 
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14-15. 



Carbide denies the allegations of Paragraphs 14 



and 15. 



WHEREFORE , Carbide requests that Franklin Electric take 
nothing by way of its complaint, that the court enter judgment in 
favor of Carbide and against Franklin Electric, and that Carbide 
be awarded costs and all other appropriate relief. 



16. Carbide denies that it has breached any contract with 
Franklin Electric. Carbide admits that subject matter 
jurisdiction exists and that venue is proper. 

17. Carbide incorporates and realleges its responses to 
Paragraphs 1-15. 

18. Carbide admits that Franklin Electric has paid for the 
reconditioning of its die and the design and incorporation of 
scroll relief in such die. Carbide denies the existence of an 
agreement as alleged and described elsewhere in Franklin 
Electric 1 s complaint. 

19-20. Carbide denies the allegations of Paragraphs 19 



WHEREFORE, Carbide requests that Franklin Electric take 
nothing by way of its complaint, that the court enter judgment in 
favor of Carbide and against Franklin Electric, and that Carbide 
be awarded costs and all other appropriate relief. 



COUNT II 



and 20. 
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COUNT III 

21. Carbide denies that it has violated Ind. Code §§ 
24-2-3-1 et seq. Carbide admits that subject matter jurisdiction 
exists and that venue is proper. 

22. Carbide incorporates and realleges its responses to 
Paragraphs 1-20. 

23-29. Carbide denies the allegations of Paragraphs 23, 24, 
25, 26, 27, 28 and 29. 

WHEREFORE, Carbide requests that Franklin Electric take 
nothing by way of its complaint, that the court enter judgment in 
favor of Carbide and against Franklin Electric, and that Carbide 
be awarded costs and all other appropriate relief. 

COUNT IV 

30. Carbide denies that it has been unjustly enriched. 
Carbide admits that subject matter jurisdiction exists and that 
venue is proper. 

31. Carbide incorporates and realleges its responses to 
Paragraphs 1-29. 

32-33. Carbide denies the allegations of Paragraphs 32 
and 33. 

WHEREFORE, Carbide requests that Franklin Electric take 
nothing by way of its complaint, that the court enter judgment in 
favor of Carbide and against Franklin Electric, and that Carbide 
be awarded costs and all other appropriate relief. 



COUNT V 

34. Carbide denies that it has violated the provisions of 
Ind. Code §§ 34-4-30-1 et seq. Carbide admits that subject 
matter jurisdiction exists and that venue is proper. 

35. Carbide incorporates and realleges its responses to 
Paragraphs 1-33. 

36-37. Carbide denies the allegations of Paragraphs 36 and 

37. 

WHEREFORE , Carbide requests that Franklin Electric take 
nothing by way of its complaint, that the court enter judgment in 
favor of Carbide and against Franklin Electric, and that Carbide 
be awarded costs and all other appropriate relief. 

COUNT VI 

38. Carbide denies that it has converted any property of 
Franklin Electric. Carbide admits that subject matter 
jurisdiction exists and that venue is proper. 

39. Carbide incorporates and realleges its responses to 
Paragraphs 1-37. 

40. Carbide denies the allegations of Paragraph 40. 

41. Carbide admits that it received from Franklin Electric 
the letter attached to Franklin Electric 1 s complaint as 
Attachment 3. However, Carbide denies that Franklin Electric has 
any property interest in or rights to scroll relief and denies 
that it has any obligation to accede to the demands of Franklin 
Electric. 

42. Carbide denies the allegations of Paragraph 42. 




WHEREFORE, Carbide requests that Franklin Electric take 
nothing by way of its complaint, that the court enter judgment in 
favor of Carbide and against Franklin Electric, and that Carbide 
be awarded costs and all other appropriate relief. 

43. Carbide denies that it has committed any acts 
constituting common law unfair competition. Carbide admits that 
subject matter jurisdiction exists and that venue is proper. 

44. Carbide incorporates and realleges its responses to 
Paragraphs 1-42. 

45-46. Carbide denies the allegations of Paragraphs 45 and 

46. 

WHEREFORE, Carbide requests that Franklin Electric take 
nothing by way of its complaint, that the court enter judgment in 
favor of Carbide and against Franklin Electric, and that Carbide 
be awarded costs and all other appropriate relief. 

COUNT VIII 

47. Carbide denies that it has violated the provisions of 
35 U.S. C. § 292. Carbide admits that subject matter jurisdiction 
exists and that venue is proper. 

48. Carbide incorporates and realleges its responses to 
Paragraphs 1-46. 

49. Carbide denies the allegations of Paragraph 49. 



7 



• 



WHEREFORE, Carbide requests that Franklin Electric take 
nothing by way of its complaint, that the court enter judgment in 
favor of Carbide and against Franklin Electric, and that Carbide 
be awarded costs and all other appropriate relief. 

AFFIRMATIVE DEFENSES 

1. By the actions and/or inactions of David Fosnaugh and 
Franklin Electric with regard to any purported rights to the 
scroll relief concept, Franklin Electric has waived any such 
rights . 

2. Franklin Electric is estopped to assert any purported 
rights to the scroll relief concept by the actions and/or 
inactions of David Fosnaugh and Franklin Electric. 

COUNTERCLAIM 

1. This cause of action is brought pursuant to the 
Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202. 
Jurisdiction is founded upon 28 U.S.C. § 1331. Venue is proper 
pursuant to 28 U.S.C. § 1391(b). 

2. Carbide is an Indiana corporation doing business in 
Indiana and having a place of business at 4420 Clubview Drive, 
Fort Wayne, Indiana. 

3. Franklin Electric is an Indiana Corporation doing 
business in Indiana had having a place of business at 400 East 
Spring Street, Bluff ton, Indiana. 

4. Prior to 1990, Delno Abnet, an employee of Carbide, 
invented the scroll relief concept. Carbide has since filed a 
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patent application in connection with said concept in the United 
States Patent and Trademark Office. 

5. As the inventor of the scroll relief concept, Carbide 
owns said concept and is entitled to all rights thereto. 

6. An actual controversy has arisen because Franklin 
Electric claims that David Fosnaugh, one of its employees, 
invented the scroll relief concept in 1990. Consequently, 
Franklin Electric is claiming rights to the scroll relief concept 
that are inconsistent with those of Carbide. 

7. Upon information and belief, Franklin Electric has 
filed a patent application in the United States Patent and 
Trademark Office in connection with the scroll relief concept 
that seeks to establish rights in said concept that are 
inconsistent with Carbide's patent rights. 

WHEREFORE, Carbide requests a judgment: 

(a) declaring that: 

(1) Carbide is the inventor of the scroll relief 
concept; and 

(2) as between Carbide and Franklin Electric, Carbide 
is the owner of the scroll relief concept and is entitled to 
all rights thereto; 

(b) assigning any patent applications made by Franklin 
Electric related to the scroll relief concept to Carbide; and 

(c) Imposing preliminary and permanent injunctive relief 
enjoining Franklin Electric from making any claims of ownership 
as to the scroll relief concept; and 
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(d) awarding such other and further relief as is 
appropriate . 

Respectfully submitted, 



BAKER & DANIELS 



Janiea 7 H. Ham, I 
Douglas Dormire 
Anthony Niewyk 
2400 Fort Wayne National 

Bank Building 
P.O. Box 12709 
Fort Wayne, Indiana 46864 
(219) 424-8000 
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